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If Sarbanes-Oxley Was No More, Not
Much Would Change

by Lora Bentley, IT Business Edge
Jan 5, 2009 12:00:00 AM

Since the Sarbanes-Oxley Act became law in 2002, there have
been countless calls for the law to be toned down or repealed. For
awhile after the November elections, they even seemed to get
louder. Not long ago, a small Nevada accounting firm took a
different tack. Beckstead & Watts, with the help of the Free
Enterprise Fund, filed a federal lawsuit asking the court to declare
the Public Company Accounting Oversight Board — and
Sarbanes-Oxley — unconstitutional.

 

So far, the plaintiffs have been unsuccessful in their quest. Most
recently, the U.S. Court of Appeals for the District of Columbia
Circuit upheld the PCAOB's constitutionality and denied the
plaintiffs' request for injunctive relief. Since there's no way to tell
whether the U.S. Supreme Court will ever have any interest in
hearing the case, or how it would rule if it did, Sarbanes-Oxley
probably isn't going anywhere any time soon.

 

But indulge in a little speculation. What if the Supreme Court did
hear the case and did decide Sarbox is unconstitutional? Or what if
the legislature repealed the law — or at least excised the much
maligned internal controls requirements of section 404?

 

David Kralik, Internet strategy director for American Solutions,
says there are venture capitalists he knows who have several
companies they would take public tomorrow if Sarbanes-Oxley
were repealed. Other companies would not opt to "go dark" (leave
public exchanges) to avoid the cost of compliance. Small U.S.
companies wouldn't run to list in London rather than registering
here. Kralik says Sarbanes-Oxley is "so destructive ... wholesale
repeal is the only option at this point." In other words, scrap it and
start over.

 

Craig Carpenter, general counsel and marketing VP at records
management software provider Recommind, also has strong
feelings about the law. "Sarbanes-Oxley has been a bludgeon
instrument with little effectiveness. It has required Draconian 404
compliance procedures with little to no discernable benefit to
investors." He says it is "highly unlikely" that the Supreme Court
will find the law unconstitutional, or that Sarbox will be completely
repealed. If it were, however, Carpenter says very little about how
companies do business would change.

 

In the last six years, other requirements like the Federal Rules of
Civil Procedure addressing e-discovery or  SEC Rule17-4(a) have
come into play that also drive increased transparency and internal
controls management. "Most enterprises view regulatory
compliance and e-discovery preparedness as a single,
homogeneous need," he says. "So whether the driver is
Sarbanes-Oxley 404 compliance, SEC Rule 17-4(a) compliance,
FCPA concerns, or e-discovery concerns, the issues and solutions
are still essentially the same."
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Sarbanes-Oxley Institute chairman Sanjay Anand echoes that
sentiment — with one caveat. He says, "IT would continue to
operate as it currently does, with maybe a few less curse words
towards Sarbanes-Oxley." Having said that, though, he
emphasizes that Sarbanes-Oxley, in and of itself, is not the
problem. The problem lies in its implementation. Critical Watch
founder and CIO Eva Bunker agrees, noting that "the core concept
behind it is valid," but the implementation is burdensome in some
circumstances.

 

Even Kralik, who advocates complete repeal of the law, admits that
there are some aspects of Sarbanes-Oxley that won't really go
away. "If shareholders want that level of transparency and
accountability, they'll ask for it, and companies will do it anyway,
as a matter of good business," he says.

 

And maybe that's the key. Ruth Horaczko, of the Lyndon Group,
says, "Sarbanes-Oxley says you have to have internal controls over
financial reporting. It doesn't tell you how to do that. It doesn't tell
you how many key controls to have. It doesn't tell you when
controls are enough. That's a management decision. Management
needs to drive that." In Horaczko's opinion, it's not the
government's place to explain how it should be done, or to make
doing so easier on the company.
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